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West Coast District Municipality Fifteenth Appellant
Department of Environmental Affairs Issuing Authority

Appeal: This is an appeal against the decision of the Air quality Officer of the Department
of Environmental Affairs (the Department), on 26 September 2018, to Issue a Provisional
Atmospheric Emission Licence (PAEL) to Transnet Port Teminals (the applicant) in terms
of section 41(1) of the National Environmental Management: Air Quality Act, 2004 (Act No.
39 of 2004) (NEMAQA).

BACKGROUND AND APPEAL

On 20 June 2018, the Department received an application for a PAEL in terms of section
41(1) of NEMAQA.

In the application, it is stated that the Port of Saldanha was identified as suitable for export
of iron ore from the Northern Cape in September 1976. Transnet Port Terminals (TPT)
currently operates a bulk Iron Ore handling facility at the port, which handles a variety of
cargo such as steel coils, pig Iron, iron ore, lead zircon and rutile and more recently
manganese ore,

The applicant informed the Department that in order to cater for an increase in bulk ore
volumes at the TPT recently constructed an additional storage warehouse along the
quayside. The applicant informed the Department that they currently have sufficlent space
to store 90,000 tons of ore in two storage sheds and propose to store a further 200,000.00
tons of ore in an open stockpile along the quayside. Further to this, the appiicant states
that manganese Is to enter the terminal via rail and stored in two warehouses as well as In
the open stockpile area. Products will thereafter be loaded into skips and transported to the
quayside for vessel loading.

Upon review of the application which included the Air Quality Impact Assessment, the
Department was satisfied with the application and thereafter issued a PAEL to the
applicant in terms of section 41(1) of NEMAQA on 26 September 2018.
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15  Subsequent to the issuance of the PAEL, the Directorate: Appeals and Legal Review
within the Department of Environmental Affairs (Appeals Directorate) received the 15

appeals from the following appellants:

Appellant: | Date of appeal: "|
1 | FerroMarine Africa (Pty) Ltd represented by Mr Brain 18 October 2018 :
‘ Blackbeard ‘
2 | Gareth Arthur Richards 17 October 2018
"3 ' Jacqueline Thompson 15 October 2018 |
' 4 | Andre Wicht 16 October 2018
'5 | Cape West Coast Blosphere Reserve 19 October 2018 “
8 | Wilhelm Herbst 11 October 2018
7 | Bivalve Shelfish Farmers Assoclation of South Africa 16 October 2018 |
8 | Mart-Mari Wicht / Blue Bay Lodge 12 October 2018
9 | Jan Hatting 5O0ctober 2018
10 | Protea Hotel Saldanha Bay 19 October 2018 |
11 | West Coast Business Chamber 6 October 2018 ‘
12 | Saldanha Bay Municipality 12 October 2018 |
13 | Ward Committee, Ward 5, Saldanha | 120ctober2018
14 | Gareth Arthur Richards 17 October 2018
ﬂWCoast District Municipality 110ctober 2019

186  These appeals were provided to the applicant for response, after which the latter submitted

responding statement thereto on 14 November 2018. Comments on the appeals were also

received from the Department on 14 November 2018.

1.7 The essence of the appeals by the appeilants are broadly premised on the following

grounds:

1.7.1  Inconsistencies in the application of the same legislation by different ievels of government;



1.7.2

1.8

1.9

1.10

1.11

and

Harmful and health effects of manganese to people, water, aqua farms, tourism and
businesses including the efforis to develop Saldanha Bay as a Green City and that an
Environmental Impact Assessment should have been conducted.

Inconsistencies In the application of the same legisiation by different levels of
government.

The appellants submits that there is a confusion as to how this Atmospheric Emission
Licence (AEL) relates to the Atmospheric Emission Licence (AEL) variation application that
is currently being undertaken. Further fo this the appellants are concerned that it is dealt
with by two deferent licencing authorities, one licencing authority being the West Coast
District Municipality and the other being the National Department of Environmental Affairs.

The appellants submit that the AEL variation application submitted by the applicant to the
West Coast District Municipality with reference WC/WC001;12/3/1/11 has been rejected by
the issuing authority dus to the objection from the public on non-compliances by Transnet
in terms of their existing AEL. The appellants contends that this shows the negative impact
of the Transnet Port Terminals operations on members of the public and their lack of
compliance and implementation of mitigation measures included in the new application
submitted fo the Department for the PAEL. The appellants are of the opinion that the
licence was approved without giving any clear motivation or addressing the concems
raised by interested and affected parties (I&APs) during consultation.

In response to this ground of appeals, the applicant submits that the TPT Iron ore Facility
and the TPT Multi-Purpose Facility are registered as two separate entities that holds two
separate port licences. It is further submitted that TPT Iron Ore Terminal holds a valid AEL
issued by the West Coast District Municipality on 5 February 2016, which does not form
part of these applications. The applicant submits that the current application speaks to the
handling and exporting of Manganese through a separate facility.

In its comments on this ground of appeal, the Department submits that it is possible for a
facllity to hold two separate licences, especially as the matter under consideration deals
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1.14

with Stockpiles that are separate from each other and consist of separate materials. The

‘Department further submits that the first licence issued by the West Coast District

Municipality deals with the storage of iron ore while.the licence issued by the Department
deals with manganese ore storage which are two different materials.

In evaluating this ground of appeals and responses thereto, the Information before
indicates that there seems to be a confusion from the appellants’ side as to whether two
AEL's can be issued by two different authority's, and which AEL is appealable. In this
regard, it is essential that the appellants understand that the activity, one dealing with iron
ore which has been authorised by the West Coast District Municipality should be enforced
by the Municipality. The PAEL that was granted by the Depariment deals with manganese
ore storage under reference number AEL/WCP/TPT/26/06/2018-2387, which is the matter
under appeal. Further to this, it should be noted that it is clearly two different materials
authorised by two different authorities and the two activities are registered under two
different enterprise numbers. The enterprise the Department assessed regarding
manganese ore storage did not have any history of non-compliance that could have been
taken into account during decision making on the application for PAEL. In this regard, | am
of the view that the Department considered the relevant information which pertains to the
application for PEAL. For these reasons, this ground of appeal is accordingly dismissed.

Harmful and health effects of manganese to people, water, aqua farms, tourism and
businesses including the efforts to develop Saldanha Bay as a Green Cify and that a
EIA should have been conducted.

The appellants contend that there is huge amounts of manganese swept into the sea
during the shipside mechanical handling and skip tipping process, and further that this
creates harmful effects. It is submitted that this process is within a few hundred meter of
large aquaculture farms producing oysters and mussels sold for human consumption.

The appellants submit the water circulation patterns of Saldanha Bay into which the
manganese will enter the sea guarantees that this ore will contaminate these aquaculture
farms. Further to this the appellants submit that the full environmental impact of



1.15

1.16

117

manganese ore entering the environment, has not been considered by the impact
assessment study as the additional shipping tonnage entering the port of Saldanha has
large bulk carriers that are not being monitored for ballast water discharge. The
international Maritime Organisation (IMO) has proclaimed that ballast water must be
treated before being discharged into a port or sea. Vessels are regularly noted discharging
ballast water into the port alongside the quay prior to taking on the new ore.

The appellants further contend that the PAEL does not deal with any heaith hazards and
preventative measures that would be recommended for personnel dealing directly with this
material, nor does it take into consideration the adjacent facilities. The appellants goes
further fo argue that the application has not taken into account the requirements of section
24 of the Constitution and the NEMAQA in particular the right to an environment that is not
harmful to health or well-being, and the right to have an environment protected through
measures that secure ecologically sustainable development and the use of natural
resources while promoting justifiable economic and social development.

The appellants submit that in the Department's letter dated 19 September 2017 (DEA
Reference: 14/12/16/3/1/1/119), the Department states that the proposed storage of 200
000 tons of Manganese within the existing warehouse and two areas within the existing
open storage cargo area does not require an Environmental Authorisation. This is
according to the information provided by WSP Environmental in a query dated 21 August
2017. The following is stated in DEA's letter: “You further stated that TPT will not construct
new additional buildings for the storage of Manganese”. In this regard, the appellants
questions the accuracy of the information provided by the appointed environmental
assessment practitioner (EAP) to the Department when it is clear from the Air Quality
Impact Assessment report that “TPT recently constructed an additional storage warehouse
along the quayside (Berth 204)" to cater for an increase in bulk ore storage volumes and
that a second warehouse was built by TPT in 2016. The appellants submits that false
information has been provided to the Department.

It is contended that the applicaﬁon was approved without the need of an EIA, not one that
looked at the receiving environment and the accumulative effact. The appellants submits
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1.20

that this lack of an EIA to identify and assess the impact onto the receiving environment
together with cumulative effect thereof will open the door for a flood of applications and use
this decision as a precedent for not going through the EIA process in future applications.
The appellants submit that to date, no explanation has been given as to why a basic
assessment (BA) or even a full EIA was not considered applicable. It seems, the
appellants submit, that Activities 34, 51 and 60 (jii) in Listing Notice 1, requiring a BA could
apply and also that Activity 6 and 7 in Listing Notice 2 could apply which would triggers a
full EIA.

The appellants submits that there have not been adequate studies done on the overall
impact on the area in terms of loss of revenue for other businesses such as tourism and
aquaculture as well as the toxicity of Manganese and the effect it will have on the
surrounding towns and areas since no EIA was conducted, hence the argument that it was
highly recommended that a proper EIA be conducted into the export of Manganese as a
whole and not in isolation. The PAEL is a provisional Air Emissions Licence but there is no
mention on what the affect will be or what the licence says regarding other factors such as
water, the ocean, biodiversity and noise pollution.

The appellants submit that the Atmospheric Impact Report for Transnet Port Terminals’
AEL application stated that the predicted annual average manganese concentrations at
Bluewater Bay and Saldanha Caravan Park both residential areas exceed the World
Health Organisation (WHO) guideline annual average levels for manganese
concentrations. This has been the case since 2014 and is not acceptable.

In response fo this ground of appeal, the applicant submits that as part of the PAEL
process for the Manganese Terminal, the port submitted an Atmospheric Impact Report,
which looked at the impact of the Dust on the Environment. It is submitted that comments
from the independent Saldanha Bay Water Quality Trust states that manganese (Mn) has
no safety limit for food stuff, as Mn is inert when ingested and poses no threat. The
applicant also submits that a monitoring system to view the impact on the aquamarine
industry was set up.
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1.24

The applicant further submits that the inhalation of fine manganese particles at very high
concentrations can be toxic, while chronic exposure to lower levels of manganese can sill
have impacts on heaith. It is submitted that the WHO guideline is designed to ensure that
exposure to manganese is within acceptable leveis to limit human health impacts. Even
when assuming 100% of PM10 emissions associated with the manganese ore handling
comprise manganese, fine manganese levels are well below the WHO guideline, with the
exception of Bluewater Bay, where concentrations will marginally exceed the guideline.
However, it is emphasised that the EAP makes the environmentally conservative
assumption that Total Suspended Particulate (TSF) is entirely comprised of manganese,
while as a worst-case a maximum of 60% of the ore source will be manganese, and more
realistically only 38% of the ore source will be manganese. Furthermore, during wind
erosion, lighter elements are selectively eroded over heavier elements such as metals,
including manganese. As such the applicant submits that the proportion of manganese in
wind entrained dust would be less than in the original ore source. It is further submitted
that any heavier elements that are wind eroded would fall out quicker than lighter
elements. These more realistc manganese percentages would bring manganese
concentrations below the WHO guideline at key receptors.

The applicant submits that the Department was approached to clarify if an EIA is required
before the process commenced and the opinion was that no EIA is required. The applicant
therefore submits that it followed the process as set out by the Department and NEMAQA.

Regarding contentions made health implications, the applicant submits that as part of the
PAEL process for the Manganese Terminal, the port submitted an Atmospheric Impact
Report, which looked at the fallout levels as well as the relation to the health legal limits.
From this assessment, the terminal is unlikely to cause a negative health impact,
especially when mitigation measures are applied.

In response to this ground of appeal, the Department submits that a dispersion modelling
exercise was undertaken to determine potential ambient air concentration of manganese
as a result of the proposed activity, using both the worst case scenario assuming the whole
ore body was 100% manganese and the realistic scenario using the actual/expected
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manganese content in the ore body, as well as taking into account potential wind erosion
and the proposed mitigation measures.

It is submitted that the estimated concentration appeared to be below the WHO guidelines,
except when the 100% Mn concentration scenario is used, which is unrealistic. Given the
fact that we dont yet have ambient air quality standards in the country for Mn
concentrations, the effort by the facility/EAP to go the length of comparing potential Mn
emissions from the proposed activity against the WHO guidelines shows the preparedness
on their part to ensure that the health-risks assoclated with the activity are well assessed,
analysed and understood.

In response to the contentions whether an EIA or BA was required, it is submitted that a
determination was made by the Chief Directorate: Integrated Environmental Authorisation
of the Depariment of Environmental Affairs (CD: IEA), through official letter dated 19
September 2017, that the proposed project activities do not trigger the requirement for an
EIA as per the NEMA Environmental Impact Assessment Regulations, 2014 (2014 EIA
Regulations. It is further submitted that section 5.8 of the Atmospheric Impact Report for
the proposed project activity dated August 2018 and produced by an Independent Air
Quality Assessment Specialist/Consultant deals with the analysis of the health and marine
impact of manganese dust. it was reported, amongst others, that, “Toxicity of manganese
varies according to the route of exposure. By inhalation, manganese has been known fo be
toxic to workers, and is characterized by various psychiatric and movement disorders, with
some general resemblance fo Parkinson’s disease in terms of difficulties in the fine control
of some movements, lack of facial expression, and involvement of underlying
neuroanatornical (extrapyramidal) and neurochemical (dopaminergic) systems. Respiratory
effects such as pneumonitis and pneumonia and reproductive dysfunction such as reduced
libido are also frequently reported features of occupational manganese intoxication (WHO,
2000)".

In evaluating this ground of appeal as well as responses thereto, the information before me
indicates that there s great concern regarding the environmental impact of manganese on
the environment in general as well as health impacts for the community. Further to this |
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note the discussion regarding whether an EIA should have been conducted the applicant
commenced with an application for a PAEL.

In this regard, | am advised by the appeal administrator that the CD: IEA was consulted to
provide clarity as o why there was no requirement for an EIA process. | note that the
Appeals Directorate provided the CD: [EA with a copy of the document that provided to the
Department dated 21 August 2017, which indicates that the proposed storage will be in an
existing warehouse and further that no additional structures will be constructed. The letter
further contains a photo image of the factlity clearly showing one storage facility, and it was
on this information that the Department confirmed that no listed activity will be triggered
and therefore no EIA will be required.

However, upon further consultation, the Appeals Directorate received information from the
Directorate: Enforcement within the Department of Environmental Affairs which shows an
image of the facility clearly showing more than one storage facility that was constructed
next to the existing storage facility which therefore triggered Listing Notice 2, Activity 7 of
the 2014 EIA Regulations which reads as follows:

“The development and relafed operation of facilifies or infrastructure for the bulk
transportation of dangerous goods:

(i) in gas form, outside an industrial complex, using pipelines, exceeding 1 000 metres in
length, with a throughput capacity of more than 700 fons per day;

(il) in liquid form, outside an industrial complex, using pipelines, excesding 1 000 metres in
length, with a throughput capacify of more than 50 cubic metres per day; or

(iii} in solid form, outside an industriel complex, using funiculars or conveyors with a
throughput capacity of more than 50 tons per day.”

For these reasons, | find that an EIA process should have been conducted to identify,
assess and reporting environmental impacts assoclated with proposed activity. Further to
this section 39 (d) of the Natlonal Environmental Air Quality Act 2004 (Act No 39 of 2004)
states as follows: "When considering an application for an atmospheric emission licence,
the licensing authorify must teke into account all relevant matters including- section 24 of
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23.

2,31
232

the National Environmental Management Act and any applicable environmental impact
assessment done, the decision taken on the application of the environmental suthorisation,
and any applicable notice issued or regulation made pursuant to that section.”

It Is therefore pertinent that there was a need for an EIA process to have been conducted
before the application for an atmospheric emission licence could have been undertaken.

In light of the aforegoing, this ground of appeals is accordingly upheld and the PAEL
issued by the Air quality Officer of the Department to the applicant on 26 September 2018
is hereby set aside.

DECISION

In reaching my decision on the above appeals, | have taken the following information into
consideration:

The administrative PAEL issued by the Department on 26 September 2018;

Appeals submitted by the appellants between 5 October 2018 and 19 October 2018;
Responding statement received from the applicant on 14 November 2018; and

Comments from the Department on 14 November 2018;

Site inspection conducted by Directorate; Enforcement with confirmation letter dated 6
January 2020.

In terms of section 43(6) of NEMA, | have the authority, after considering the appeal, to
confirm, set aside or vary the decision, provision, condition or directive or to make any
other appropriate decislon.

Having carefully considered the above mentioned information and in terms of section 43(6)
of NEMA, | have decided to:

Dismiss the ground of appeals referred to in paragraph 1.7.1 above:
Uphold the ground of appeals referred to in paragraph 1.7.2 above; and
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23.3 Set aside the PAEL issued by the Air quality Officer of the Department to the applicant on

24,

2.5,

26 September 2018,

In arriving at my decision on the appeal, it should be noted that | have not responded to
each and every statement set out in the appeals and/or responses thersto, and where a
particular statement is not directly addressed, the absence of any response thereof should
not be interpreted to mean that | agree with or abide by the statement made.

Furthermore, should the applicant be dissatisfied with any aspect of my decision, they may
apply to a competent court fo have this decislon judicially reviewed. Judicial review
proceedings must be instituted within 180 days of notification hereof, in accordance with
the provisions of section 7 of the Promotion of Administrative Justice Act 2000 (Act No.3 of
2000).

RN

MS B D CREECY, MP
MINISTER OF ENVIRONMENT, FORESTRY AND FISHERIES

DATE: |\ '1 I‘ww
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